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BRIEF OF RESPONDENT 
STATEMENT OF THE NATURE OF THE CASE, ETC. 
Respondent adopts Appellant's Statement of the Nature of the 
Case (except that damages to be trebled is $8,000 rather than 
$8,533), identification of the parties, explanation of abbre-
viations and disposition in lower Court. 
STATEMENT OF FACT AND SUMMARY OF ARGUMENT 
Appellant's action is from an unlawful detainer judgment. 
Failure to timely file notice of appeal warrants dismissal. This 
issue is treated in Point III, below. Appellant disagrees with 
several characterizations of the facts as presented in Appel-
lant's brief. The subject trust deed had been agreed to be 
supplied by Defendant Roy Henderson prior to its actual de-
livery. It was offered and accepted without conditions relating 
to a promissory note. Tb^ie is ample evidence of consideration. 
Mr. Henderson had not only agreed to the trust deed prior to 
its delivery, but he took advantage of Wholesale's forbearance, 
the Hawaii trip and continued advertising coverage provided by 
Wholesale. The transaction was certainly not devoid of con-
sideration. References are set forth in Respondent's Argument. 
The damage award is adequately supported by the evidence and 
law. 
ARGUMENT 
POINT I. RESPONSE TO APPELLANT'S POINTS I, II, III & IV 
THE TRUST DEED WAS OFFERED, ACCEPTED, DELIVERED 
AND SUPPORTED BY CONSIDERATION. 
There are several references that the trust deed was 
requested from Roy Henderson on more than one occasion, preceding 
its actual delivery (TR 13,14,15,16,17,18,19,67,). He consented 
to furnishing it (TR 65,72) preceding its actual delivery 
Friday, February 25, 1985 (TR 21, 22). 
It is evident Henderson Tire (as well as Roy Henderson 
having signed the personal guarantee [TR 9,10,11,104]) was 
having financial difficulty. It was made clear to Mr. Henderson 
that Wholesale would not continue to carry the account in a 
2 
delinquent status without additional security (TR 71, 72, 79, 
80). The account had been in default over $10,000 from January 
10th (TR 12, 65) and it was imperative something be done about it 
immediately (TR 69, 70). On January 28th Mr. Nicholls personally 
contacted Mr. Henderson. These meetings reiterated the need for 
the trust deed and culminated in the list (Addendum G) being 
presented that day (TR 17, 70, 71). Wholesale had been negoti-
ating with Mr. Henderson approximately one month trying to get 
the trust deed (TR 67). 
Though Roy Henderson could not comply with his promise (TR 
16) to furnish the speed boat as security (TR 22), he did, in 
fact, furnish the trust deed previously agreed to and described 
in the list (TR 17, 35). Save one exception, that of co-signing 
on checks, Mr. Henderson acquiesced in these items in the list 
(TR 19). The list was presented January 28th, about 10 days 
prior to meeting with the bankers (TR 17, 15, 70, 71) rather than 
after meeting with the bankers as stated in the Appellantfs 
brief. 
As evidenced by the review of Henderson's books (TR 12, 13), 
the visits with the banker and meeting with Mr. Henderson, 
Plaintiff was demonstrating its desire to help Hendersons keep 
the business alive (TR 71, 79). Success could be achieved with 
proper financing through a bank (TR 81, 82) or private investor 
he was apparently working with (TR 66, 79). 
At the meeting of February 25, 1983 with Mr. LaRoe, Roy 
Henderson first presented the trust deed in the sequence of 
3 
discussion topics that came up that day (TR 21, 22, 45, 46). 
Though that issue is contested by Mr. Henderson (TR 95), the 
weight of the testimony and circumstances supports a conclusion 
that the trust deed was, in fact, tendered first, and was not 
made conditional upon acceptance of the said promissory note 
Mr. Henderson claims to have tendered with it (TR 21, 27, 28, 45, 
65). Mr. LaRoe testified "... the sequence in which the docu-
ments were given to me, first the deed of trust and then so much 
time had elapsed when he presented the promissory note and the 
letter, it was like he was then asking for something additional 
after he had given the deed of trust. He also did not indicate 
to me, that he was unwilling to wait for Mr. Nicholls to review 
that nor did he ask for the deed of trust back." (TR 50). After 
delivering Mr. LaRoe the trust deed, they discussed the unavail-
ability of the speed boat as security (TR 22), verification of 
his sales, deposits and inventory (TR 26) and the Hawaii trip (TR 
26). All of those topics were discussed before they discussed 
the promissory note (TR 27) and how Mr. Nicholls would probably 
not accept the promissory note (TR 49). 
Consideration exchanged for the trust deed consisted of 
Wholesale's 46 days of forbearance preceding delivery and at 
least 12 days of forbearance following delivery (TR 65,79,80), 
the past commitment to supply it (TR 65, 72), the Hawaii trip 
(TR 27,41,82,86), and the continued coverage on the advertising 
account (TR 29,65). It is clear Mr. Henderson desired to go on 
that Hawaii trip and that he could not do so without having first 
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tendered the trust deed (TR 27). Eligibility to go was based on 
being a dealer in good standing (TR 82,83,117) and unless 
Mr. Henderson delivered the trust deed, he would not go. The 
trip was an incentive to deliver an executed trust deed in 
recordable form. It was recorded March 1, 1983, the morning of 
the third business day following its delivery (Ex PI). 
That a past promise to deliver the trust deed in exchange 
for the inferred promise of Wholesale's forbearance is adequate 
consideration is supported by Reid-Strutt, Inc. v. Wagner, 671 
P.2d 724 (Oregon 1983) . 
Taken as a whole it is clear Roy Henderson personally and on 
behalf of his company intended to provide Plaintiff with a 
secured interest in the store property at 1433 South Main 
Street. Each above described element standing alone would be 
sufficient consideration. Cumulatively, there is adequate 
consideration to support the trust deed. 
It is apparent too, that before going on the Hawaii trip 
Mr. Henderson understood that probably the promissory note would 
not be accepted (TR 49,50), which in fact it never was. 
The changes to the trust deed from a specific amount to a 
general rounded $30,000 amount supports Respondent's contention 
that it was given as credit limit security and it was so treated 
by Plaintiff (TR 25). A debt was owing and lack of a promissory 
note does not render the trust deed invalid (Banqerter v. Poul-
ton, 663 P2d 100, 1983). 
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Appellants1 assertion that the $500 payment tendered at 
about the time of presentation of the promissory note does not 
prove acceptance of the note. Mr. Henderson had recently 
(preceding offer of the promissory note) made some $500 payments 
on the account (TR 29,30) and no payment was ever specifically 
identified as payment on the promissory note (TR 30,31). Further-
more, there is evidence there was not even any effort made by 
Mr. Henderson to furnish additional payments "in accordance with 
the note" (TR 99) . 
Appellant suggests John LaRoe had no authority to accept the 
trust deed. He did have authority, according to his own state-
ment and the instructions given by Larry Nicholls (TR 43, 82, 
98). The trust deed was, in fact, accepted — it had long been 
expected. 
Personal guarantees were in place (TR 9,10,11). Roy 
Henderson acknowledges the personal guarantee (TR 104). His 
then wife apparently had no interest in the property (R 37, 82). 
Plaintiff did not demand Defendant Henderson return the 
inventory. It was at Mr. Henderson's request that the inventory 
was recovered by Wholesale Tire (TR 31, 32). 
The fact that the trust deed was delivered and recorded 
presumes regularity. Thereupon, the burden became Mr. Hen-
derson's to produce clear and convincing evidence it was defec-
tive (Controlled Receivables, Inc., v. Harman, 413 P2d 807, 17 Ut 
2d 420 [1966]). That he failed to do. The Court below chose to 
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recognize the trust deed as security for this account and 
that it was properly foreclosed upon. 
It should be noted that at an early time, certainly 
immediately after delivery of a trust deed in recordable form, 
Roy Henderson and his successors in interest had an obligation to 
move promptly to challenge that document. As early as about 
March 10, 1983 Mr. Henderson knew the trust deed had been 
recorded and he apparently did not ask for its return (TR 96). 
The notice of default was filed and a copy served upon Mr. Hen-
derson (TR 102) and their attorneys then involved (EX P8 & P9). 
Defendants failure to expeditiously take action to challenge the 
trust deed, notice of default or scheduled trust deed foreclosure 
sale supports Respondent's claim of regularity and renders 
objections abandoned and waived. 
Contrary to the statement in Appellant's Brief (p. 11) 
February 3, 1984 was the date notice of the sale was recorded and 
posted. The sale was held March 2, 1984 at the scheduled time. 
Notwithstanding the allusion to lack of attention to detail in 
handling foreclosing on the property, no defects have been 
identified. In any event, defects are cured by the recording of 
the trustee's deed (57-1-28(1) U.C.A.). Recording the Trustee's 
Deed took place on March 2, 1984, less than one hour following 
the time of the sale (Ex P-2). Verbal and written 5 day notice 
to quit was personally served at the sale upon Appellants Pat 
Billis, Mike Billis, Richard Goodhand and entities they repre-
sented (TR 35, 36, EX P 3). 
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Appellant in the Brief (p 10) brings up the issue that Some 
defendants may not have been aware of the trust deed or that a 
default had been recorded and mailed. Tiie record shows that 
prior to purchase by defendants Billis and Goodhand, 9 months 
elapsed from the time of trust deed recording and approximately 2 
months elapsed after recording the notice of default. Mr. Hen-
derson knew of the pendency of the default when he sold to Billis 
and Goodhand (TR 102). In addition to constructive notice 
imparted by recording (57-3-2, UCA, Compton v. Jenson 1 P2d 242, 
78, UT 55 [1931]), certainly the passage of time, circumstances 
of the seller's financial condition and common practice when 
purchasing real property required purchasers to inquire. 
Plaintiff never at any time did anything to give any of the 
Defendants the impression that Defendants could remain on the 
premises following the trustee sale pending the lawsuit. 
Plaintiff consistently maintained the position that it was 
entitled to the premises and to an award of treble damages by 
reason of Defendants1 unlawful detainer. 
POINT II. RESPONSE TO APPELLANTS1 POINT V 
DAMAGES WERE NOT IMPROPERLY ASSESSED 
From the testimony furnished and pronouncements the Court 
made it clear that the monthly damages would be set at $1,600. 
At a hearing held September 20 subsequent to the original trial, 
the Court announced it would not allow damages for more than the 
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five months originally specified and that the damages would be 
trebled and then the offsets to be allowed Defendants were to be 
deducted from the total judgment. That the damages were trebled 
is proper (Forrester v. Cook 292 P2d 206, 77 Ut 137 [1930], 
Plaintifffs Memorandum of Law is at R 86-88). 
Arguably Plaintiff would be entitled to even higher damages 
were it to pursue the lost income and extra expense attendant 
with recovering the property (TR 36-38, 75) and then not until 
August 18, 1984. With a fair degree of anticipation of success, 
all can be claimed as damages in an unlawful detainer action. 
Perhaps defendants should not have been allowed offsets for sums 
paid on underlying mortgages. Perhaps too it may have been 
proper to allow as damages before trebling the full rent value 
(about $1600) without regard to what it might have cost to 
develop that rent. This is to say, arguably no offset should 
have been allowed for amounts paid on underlying mortgages. 
POINT III. THE APPEAL SHOULD BE DISMISSED 
FOR LATE FILING OF THE NOTICE 
The District Court issued its decision July 31, 1984. It 
awarded the property to the Plaintiff and allowed damages for 
unlawful detainer (R 89 & Addendum A) . When agreement as to the 
amount of offset was not immediately available, on August 20, 
1984 a partial judgment and order was entered. It clearly 
ordered restitution of the premises to the Plaintiff, allowed 
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eviction of the Defendants and anyone claiming under them, and 
reserved certain other matters for further resolution and order 
of the Court (R 90-91 & Addendum B) . This was a final order 
from which appeal was required to be logged within 10 days 
(78-36-11, UCA). Appellant's Notice was not filed until Sep-
tember 20, 1984 (R 107 & Addendum E). 
Notwithstanding that this Court has reviewed the Respon-
dent's motions for summary disposition and attendant responses 
thereto and rejected the same, your Respondent respectfully 
requests reconsideration thereof. Respondent submits that late 
filing of the notice deprives this Court of jurisdiction. By the 
nature of the expedited procedure available under unlawful 
detainer actions (78-36-8, U.C.A.), prompt notice of appeal 
was essential (78-36-11 U.C.A). In that regard we refer to the 
Motions and responsive pleadings previously submitted (Addendum 
F) . See also Fashions Four v. Fashion Place Associates, 681 P2d 
830 UT (1984). 
CONCLUSION 
Appellants1 notice cf appeal was filed late and it thus 
constitutes a jurisdictional defect for which the only remedy is 
that the appeal should be dismissed. 
We concur that Mr. Henderson did deliver the deed of trust, 
and supported by the conclusion of the lower Court, there was ar. 
exchange of consideration, the trust deed was accepted and was 
10 
not conditionally tendered. The damage award is not inap-
propriate. 
RESPECTFULLY SUBMITTED this 13th day of May, 1985. 
Carl E. Malouf, attorney for 
Plaintiff and Respondent 
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THIRD JUDICIAL DISTRICT COURT 
STATE OF UTAH, COUNTY OF SALT LAKE 
WHOLESALE TIRE 
DISTRIBUTORS, INC. 
a Utah corporation, 
Plaintiff 
vs. 
PAT BILLIS, MIKE BILLIS, 
RICHARD GOODHAND, MAIN 
STREET TIRE, INC., RADIAL 
TIRE MART, ROY HENDERSON, 
and JANIS HENDERSON AND 
ALL OTHER PERSONS CLAIMING 
BY, THROUGH OR UNDER ANY 
NAMED DEFENDANT, 
Defendant 
PARTIAL JUDGMENT 
AND ORDER 
Civil No. C84-1662 
This matter came on for trial July 30, 1984, Plaintiff 
being represented by its attorney Carl E. Malouf, and Defendant 
Janis Henderson having been defaulted (but being present) 
and the other Defendants having been represented by their 
attorney, John C. Green. After hearing the arguments of 
counsel and reviewing the exhibits and cases cited, the 
Court finds the issues in favor of the Plaintiff and against 
the Defendants. This Court finds that the Plaintiff's claim 
to the property is superior to that of the Defendants'. 
Plaintiff is entitled to restitution of the premises at 
1433 South Main Street, Salt Lake City, Utah, more particularly 
described as: 
Lots 2 and 3, Plat A South Main Street Addition, being 
part of Block 11, 5 acre Plat A, Big Field Survey. 
SO 
ADDeKJDum "B-l" 
Issues with regard to damages, offsets> costs and 
clearing of clouds on title are reserved for further order 
of the Court. 
Accordingly, it is hereby ORDERED Plaintiff is entitled 
to restitution of the premises and the Clerk of this Court 
upon application of Plaintiff may issue an Order directed to 
the Sheriff of Salt Lake County to evict Defendants and any 
person or entity now or heretofore claiming under any Defendant 
to include Bud Detrick, their agents and employees. 
DATED this 2,£) day of August, 1984. 
APPROVED AS TO FORM: 
Date 
d^L 
Dean E.VjConder, 
D i s t r i c t Judge ATTEST 
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THIRD JUDICIAL DISTRICT COURT 
STATE OF UTAH, COUNTY OF SALT LAKE 
WHOLESALE TIRE 
DISTRIBUTORS, INC. Coir<^jJ, 
a Utah corporation, 
Plaintiff FINDINGS OF FACT 
AND 
vs. CONCLUSIONS OF LAW 
PAT BILLIS, MIKE BILLIS, 
RICHARD GOODHAND, MAIN 
STREET TIRE, INC., RADIAL 
TIRE MART, ROY HENDERSON, 
and JANIS HENDERSON AND 
ALL OTHER PERSONS CLAIMING 
BY, THROUGH OR UNDER ANY 
NAMED DEFENDANT, 
Defendant Civil No. C84-1662 
This matter came on for trial July 30, 1984, Plaintiff 
being represented by its attorney, Carl E. Malouf, and 
Defendant Janis Henderson having been defaulted (but being 
present) and the other Defendants having been represented by 
their attorney, John C. Green. After hearing the arguments 
of counsel and reviewing the exhibits and cases cited, and 
the Court being fully advised in the premises, now makes and 
enters the following: 
FINDINGS OF FACT 
1. The Defendant Roy Henderson delivered the trust 
deed duly executed to Plaintiff's agent with the intention 
of creating a security interest in the Defendant's then tire 
store business at 1433 South Main, Salt Lake City, Utah, 
more particularly described as follows: 
f\DDeAJOin\ T-( 
Lots 2 and 3, Plat A South Main Street Addition, being 
part of Block 11f 5 acre Plat A, Big Field Survey. 
and that such security interest was granted to secure sums 
of money then owing by Defendants Roy Henderson and Janis 
Henderson to Plaintiff for tire inventory delivered. Such 
trust deed was delivered on Friday, February 25, 1983 and 
subsequently recorded by Plaintiff1s agent the following 
Tuesday, March 1, 1983. Subsequently on or about March 9, 
1983 at Defendant's request Plaintiff recovered some of its 
tire inventory and allowed Defendant credit in the amount of 
$11,456.31 upon Defendant's account leaving a balance then 
owing of $16,947.19. 
2. That on October 27, 1983 the Plaintiff caused to 
be recorded a Notice of Default on said trust deed and 
copies thereof to be mailed to the Defendants Roy Henderson, 
Janis Henderson, to the Defendant at the store premises for 
the address shown on the trust deed, and attorneys Allen 
Sims and Craig Cummings. 
3. No payment having been made, the Plaintiff caused 
said Notice of Sale to be served upon Defendants Roy Henderson 
and Janis Henderson, to be posted upon the premises at 1433 
South Main and to be published. After passing of the statutory 
time, the property was sold, the Plaintiff being the successful 
bidder for the sum of $21,219.81, the recitals in the Trustee's 
Deed of March 2, 1984 being correct. 
4. At the time of the sale, Friday March 2, 1984, 
Defendants Pat Billis, Mike Billis, Richard Goodhand and Main 
Street Tire, Inc. were present and were given written and 
oral notice to quit the premises by March 7, 1984. The 
Notice to Quit was also given to other Defendants. 
5. The Court finds that the Trust Deed, Notice of 
Defaultf Notice of Sale, Sale, Notice to Quit, all rendered 
superior title to the Plaintiff, Wholesale Tire Distributors, 
Inc., a Utah corporation in good standing as against Defendants. 
6. Plaintiff is entitled to possession of the premises, 
plus damages for unlawful detainer at the rate of $1,600 per 
month, that being the reasonable rent value of the property, 
against the Defendants Pat Billis, Mike Billis, Richard 
Goodhand and Main Street Tire, Inc. 
7. Said damages are to be trebeled as provided by 
law, it appearing that the unlawful detainer commenced on 
March 8, 1984 and continued for a period of five months for 
damages of $8,000.00, which trebeled amounts to $24,000.00. 
8. Defendants Pat Billis, Mike Billis, Richard Goodhand 
and Main Street Tire, Inc. are entitled to offsets against 
the trebel damages in the amount of the sums paid by said 
Defendants upon the underlying mortgages (trust deed indebtedness 
having priority over Plaintiff's claim on this property), 
which payments were made during the period of unlawful 
detainer. Such mortgages (trust deed) indebtedness having 
priority are known as the Valley Bank and Trust debt, the 
amount owing Gunther Buhl, the amount owing the Harry Mantas 
Estate and the amount owing Bountiful Valley Bank. 
9. Counsel for the parties have agreed these Defendants 
have paid and under the Courtfs Order are entitled to offset 
of $7,404.27 upon the Valley Bank and Trust trust deed debt 
and $1,520.73 upon the Bountiful Valley Bank trust deed for 
a total offset of $8,925.00. 
10. The net damages judgment is thus $15,075 ($24,000.00 
less offset of $8,925.00). 
11. Plaintiff incurred costs of Court of $300.67. 
12. Plaintiff is entitled to interest on its net 
judgment at the rate of 12X per annum from and after July 31, 
1984. 
From the foregoing Findings of Fact, the Court now 
enters its 
•&3 
UUHtsJUUdlUNd U r LiAW 
1* That possession of the subject property located at 
1433 South Main, Salt Lake City, Utah, shall be awarded to 
Plaintiff as against Defendants. 
2. That Plaintiff is awarded damages from Defendants 
Pat Billis, Mike Billis, Richard Goodhand and Main Street 
Tire, Inc. in the amount of $1,600 per month for five months 
for total damages of $8,000.00. That Plaintiff is entitled 
to treble damages in accordance with law for a total treble 
damage award of $24,000.00. 
3. That Defendants are entitled to offsets against 
the treble damages in an amount of $8,925.00, for a net 
damages judgment jointly and severally against Pat Billis, 
Mike Billis, Richard Goodhand and Main Street Tire, Inc. of 
$15,075.00. 
4. Plaintiff shall be awarded costs of Court in the 
amount of $300.67. 
5. Plaintiff shall be entitled to interest on its 
total net judgment at the rate of 12X per annum from July 31, 
1984. 
DONE IN OPEN COURT THE 30tf)uday of July, 1984 and 
signed this / 0 day of s t ^ ^ S r , 1984. 
District Court Judge ATTEST 
/^_JL*-
APPROVED AS TO FORM: 
John C. Green, 
Attorney for Defendants 
4 
APPROVED AS TO FOWT 
rl /E. Malouf,/ 
DlXO|HftrjfH.EV 
Ca
Attorney for Plaintiff 
C-4 fi 
x*6 
CERTIFICATE OF MAILING 
I hereby certify that on the day of September, 
1984 I mailed a true and correct copy of the foregoing to 
John C. Green, Contro-Manes, Warr, Green & Shand, 311 South 
State //280, Salt Lake City, Utah 84111 by sending said copy 
in the U.S. Mail, postage prepaid. 
Secretary 
CERTIFICATE OF MAILING 
I, , Deputy Clerk for the Third 
Judicial District Court, State of Utah, County of Salt Lake 
certify that on the day of , 1984 I mailed 
true and correct copies of the foregoing Findings of Fact 
and Conclusions of Law, along with a copy of the Judgment 
after the same had been signed by the Judge to Carl E. 
Malouf, attorney for Plaintiff, 150 East 200 North //D, 
Logan, Utah 84321 and to John C. Green, attorney for Defendants, 
311 South State, #280, Salt Lake City, UT 84111 by depositing 
said copies in the U.S. Mall, postage prepaid. 
Deputy Clerk 
"C-5 
xZ7 
/ f 
v?au i.rfive v^utKiiy uian 
Carl E. Malouf/dm #1950 
MALOUF LAW OFFICES 
Attorneys for Plaintiff 
150 East 200 North #D 
Logan, Utah 84321 
Telephone: 752-9380 
OCT 1 0 1984 
Dist. fcourt 
Deputy Clerk 
THIRD JUDICIAL DISTRICT COURT 
STATE OF UTAH, COUNTY OF SALT LAKE 
WHOLESALE TIRE 
DISTRIBUTORS, INC. 
a Utah corporation, 
Plaintiff 
vs. 
PAT BILLIS, MIKE BILLIS, 
RICHARD GOODHAND, MAIN 
STREET TIRE, INC., RADIAL 
TIRE MART, ROY HENDERSON, 
and JANIS HENDERSON AND 
ALL OTHER PERSONS CLAIMING 
BY, THROUGH OR UNDER ANY 
NAMED DEFENDANT, 
Defendant 
JUDGMENT 
Civil No. C84-1662 
This matter came on for trial July 30, 1984, Plaintiff 
being represented by its attorney, Carl E. Malouf, and 
Defendant Janis Henderson having been defaulted (but being 
present) and the other Defendants having been represented by 
their attorney, John C. Green. After hearing the evidence, 
the arguments of counsel and reviewing the exhibits and 
cases cited, and the Court being fully advised in the premises 
and having entered its Findings of Fact and Conclusions of 
Lav. 
NOW, THEREFORE, it is hereby ORDERED, ADJUDGED and 
DECREED as follows: 
1. Plaintiff is entitled to and awarded possession of 
the premises and improvements, Plaintiff's title being 
superior to that of Defendants, which premises are located 
at 1433 South Main,*Salt Lake City, Utah and more particularly 
described as follows: 
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DONE IN OPEN COURT THE ^ Oth day of July, 1984 and 
signed this ? Q day of Se^tEnfeer, 1984. 
APPROVED AS TO FORM: 
John C. Green, 
Attorney for Defendants 
District Court Judge 
APPROVED AS TO FORM* 
ATTEST 
Carl
 /E. Malouf, 
Attorney for Plaintiff 
CERTIFICATE OF MAILING 
I hereby certify that on the day of September, 
1984 I mailed a true and correct copy of the foregoing to 
John C. Green, Contro-Manes, Varr, Green & Shand, 311 South 
State 0280, Salt Lake City, Utah 84111 by sending said copy 
In the U.S. Mall, postage prepaid. 
Secretary 
I, 
CERTIFICATE OF MAILING 
, Deputy Clerk for the Third 
Judicial District Court, State of Utah, County of Salt Lake 
certify that on the day of , 1984 I mailed 
true and correct copies of the foregoing Findings of Fact 
and Conclusions of Lav, along with a copy of the Judgtaent 
after the same had been signed by the Judge to Carl E. 
Malouf, attorney for Plaintiff, 150 East 200 North #D, 
Logan, Utah 84321 and to John C. Green, attorney for Defendants, 
311 South State, #2180, Salt Lake City, UT 84111 by depositing 
said copies in the U.S. Mail, postage prepaid. 
JOHN C. GREEN 
Cotro-Manes, Warr, Green & Shand 
Attorneys for Defendants vgy 
311 South State, Suite 280 
Salt Lake City, Utah 84111-2377 
Telephone: (801) 531-1300 
IN THE THIRD JUDICIAL DISTRICT COURT, IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
SEP 20 2 5? AH'84 
WHOLESALE TIRE DISTRIBUTORS, 
INC., a Utah corporation, 
Plaintiff, 
vs. 
PAT BILLIS, MIKE BILLIS, 
RICHARD GOODHAND, MAIN STREET 
TIRE, INC., RADIAL TIRE MART, 
ROY HENDERSON, and JANIS 
HENDERSON AND ALL OTHER 
PERSONS CLAIMING BY, THROUGH 
OR UNDER ANY NAMED DEFENDANT, 
Defendants. 
NOTICE OF APPEAL 
Civil No. C84-1662 
Judge Dean E. Conder 
NOTICE is hereby given that Pat Billis, Mike Billis, Richard 
Goodhand, Main Street Tire, Inc., and Radial Tire Mart, defendants 
above named, hereby appeal from the Partial Judgment and Order 
granting restitution of the premises at 1433 South Main Street, Salt 
Lake City, Utah, and for the eviction of defendants, entered on the 
20th day of August, 1984. 
DATED this 20th day of September, 1984. 
JREEN 
rney for Defendants/Appellants 
fiOowoum "E-I" 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a copy of the Notice of 
Appeal to Carl E. Malouf of Malouf Law Offices, Attorneys for 
Plaintiff, 150 East 200 North #D, Logan, Utah 84321, postage 
prepaid, on this 20th day of September, 1984. 
#7^ 
/ : 
e-a/J 
Carl E. Malouf/dh 
MALOUF LAW OFFICES 
Attorneys for Plaintiff 
150 East 200 North" //D 
Logan, UT 84321 
Telephone: 752-9380 
SUPREME COURT OF THE STATE OF UTAH 
PAT BILLIS, MIKE BILLIS, 
RICHARD GOODHAND, MAIN 
STREET TIRE, INC., RADIAL 
TIRE MART, MOTION FOR 
Defendants and Appellants SUMMARY DISPOSITION 
vs. 
Rule 73B 
WHOLESALE TIRE DISTRIBUTORS, 
INC., a Utah corporation, 
Plaintiff and Respondent No. 20209 
Plaintiff/Respondent, Wholesale Tire Distributors, 
Inc., by and through its attorneys Malouf Law Offices, Carl 
E. Malouf, respectfully moves this Court for Summary Disposition, 
Rule 73B;to dismiss the Defendants1 appeal on the grounds 
that it was not timely filed and this Court, therefore, 
lacks jurisdiction. 
As more fully set forth in the Memorandum of Points and 
Authorities attached hereto the Partial Judgment and Order 
granting Plaintiff restitution of the premises at 1433 South 
Main Street, Salt Lake City, Utah and for the eviction of 
the Defendants was entered by the District Court on the 20th 
day of August, 1984. Defendants, referring to said Partial 
Judgment and Order being entered said date, filed their 
Notice of Appeal September 20, 1984. 
As provided by statute regarding unlawful detainer 
actions, either party may, within 10 days, appeal from the 
judgment rendered. Defendants1 failure to timely appeal is 
jurisdictional warranting dismissal. 
{IDDWQJM "P"-
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Carl E. Malouf/dh 
MALOUF LAW OFFICES 
Attorneys for Plaintiff 
150 East 200 North //D 
Logan, UT 84321 
Telephone: 752-9380 
SUPREME COURT OF THE STATE OF UTAH 
PAT BILLIS, MIKE BILLIS, 
RICHARD GOODHAND, MAIN 
STREET TIRE, INC., RADIAL 
TIRE MART, MEMORANDUM OF POINTS 
Defendants and Appellants AND AUTHORITIES IN 
SUPPORT OF MOTION FOR 
vs. SUMMARY DISPOSITION 
WHOLESALE TIRE DISTRIBUTORS, 
INC., a Utah corporation, 
Plaintiff and Respondent Civil No. 20209 
The record in this case reflects that trial was held 
July 30, 1984 upon Plaintiff/Respondentfs claim for restitution 
of the premises claiming Defendants/Appellants guilty of 
unlawful detainer and for damages. On July 31, 1984 District 
Court Judge, the Honorable Dean E. Condor rendered Judgment 
in favor of Plaintiff rendering restitution of the premises 
to the Plaintiff and granting damages for unlawful detainer. 
On or about August 17, Defendants1 counsel presented to the 
District Court a "Partial Judgment and Order11 prepared by 
Plaintiff's counsel ordering the restitution of the premises 
to the Plaintiff and authorizing the Clerk of the Court to 
issue an eviction order upon application. As acknowledged 
by Defendants in their Notice of Appeal, that order was 
entered by that Court August 20, 1984. 
To resolve issues respecting amount of damages (specifically 
whether the period of unlawful detainer was to be five 
months or five and one-third months, and the amount of 
offsets to be allowed), that court held a hearing September 20th, 
1984 and thereat resolved the issues, which are reflected in 
T-3 n 
the Corrected Findings of Fact and Conclusions of Law. The 
"Corrected11 Findings of Fact and Conclusions of Law and 
"Corrected" Judgment were submitted to avoid confusion with 
a Judgment not reflecting the hearing of September 20, which 
may have been executed and filed with that court. The 
"Corrected" Judgment and "Corrected" Findings of Fact and 
Conclusion of Law were filed October 10th and correctly 
reflects the final order regarding damages as does the 
Partial Judgment and Order entered August 10 respecting the 
issue of unlawful detainer. 
Accordingly, the Order giving possession of the premises 
to Plaintiff became final August 20, 1984 and the period for 
appeal thereof expired August 30th, 1984. 
LAW 
Utah Code Annotated, 1953, 78-36-11 specifically provides 
that in unlawful detainer actions either party may, within 
10 days, appeal from the judgment rendered. "This Court has 
consistently held that a party has 10 days, and not one 
month, in which to appeal from a judgment for unlawful 
detainer," Ute-Cal Land Development v. Intermountaln Stock 
Exchange, 628 P2d 1278, 1280 (1981). 
CONCLUSION 
Not only did the Partial Judgment and Order become a 
final order at that point in time, namely August 20, 1984 
with regard to awarding the property to the Plaintiff but 
the Defendants tendered the property to the Plaintiff August 1 
1984 and the Plaintiff has invested substantial time and 
sums of money improving the property and developing a new 
business at the location. 
r-y 
It is apparent that Defendant acknowledged it to be a 
final order, having attempted to preserve his appeal rights 
by filing Notice of Appeal on or about one month subsequent 
thereto. Thus, the filing was deficient in that regard. 
It is apparent that the Defendant/Appellant also considered 
the Partial Judgment and Order to be the final order having 
so entered its appeal. 
DATED This Z-S"— day of October, 1984. 
Carl/E. MalouJ , 
Attorney for Piaintiff 
xT-5 " 
e*Mt 9 M«tnur 
MALOUF LAW OFFICES 
ISO EAST 2 0 0 NORTH SUITE. D 
LOGAN UTAH 8432 1 
Augunt 15, 1984 
QAHOCN cirv UTAH 
John C. Green, Esq. 
Contro-Manes, Warr, Green & Shand 
Pioneer State Bank, Suite 280 
311 South State 
Salt Lake City, Utah 84111 
RE: Vacating Premises at 1433 South Main 
Dear John: 
The afternoon of August 14th I heard Bud Detrick was 
delaying vacating the premises beyond the August 15th date 
we had been assured it would be made available to Wholesale 
Tire. I recall too, that allowing tenancy to the 15th was 
an accommodation to your clients, not withstanding that they 
should have vacated just a few days following the Court's 
Memorandum Decision on July 31st. 
Today I received information Mr. Detrick will turn the 
building over to us as soon as possible, possibly the 16th. 
Of course we need some assurances and accordingly 
request you join with me in the presentation of the enclosed 
Partial Judgment and Order to Judge Conder for his immediate 
signature. The balance of the Judgment can follow as soon 
as you and I have worked out the dollar amounts. 
Accordingly, please sign the proposed Partial Judgment 
and Order and present it along with the Order of Eviction, 
to Judge Conder today. Then deliver the Order to the Sheriff 
with the request that it is to be executed immediately. 
Please call me to confirm. 
Sincerely, 
Carl/E. Malouf 
CEM/dra 
Enclosures 
"F-bu 
JOHN C. GREEN 
Cotro-Manes, Warr, Green & Shand 
Attorneys for Defendants/Appellants 
311 South State, Suite 280 
Salt Lake City, Utah 84111-2377 
(801) 531-1300 
SUPREME COURT OF THE STATE OF UTAH 
PAT BILLIS, MIKE BILLIS, 
RICHARD GOODHAND, MAIN 
STREET TIRE, INC., RADIAL 
TIRE MART, ROY HENDERSON, and 
JANIS HENDERSON and all other 
persons claiming by, through 
or under any named defendant, 
Defendants and Appellants 
vs 
WHOLESALE TIRE DISTRIBUTORS, 
INC., a Utah corporation, 
Plaintiff and Respondent, 
Case No. 20209 
MEMORANDUM IN OPPOSITION 
TO PLAINTIFF AND 
RESPONDENT'S MOTION FOR 
SUMMARY DISPOSITION 
COMES NOW Defendants and Appellants above named and 
herewith submit this Memorandum in Opposition to Plaintiff/-
Respondent's Motion for Summary Disposition. 
FACTS 
Trial in the lower court took place on July 30, 1984. 
Judge Conder held that Plaintiff/Respondent's title to 
the subject property was superior to that of the Defendants 
and Appellants and awarded certain damages in favor of 
\ i F-~7 // 
the Plaintiff/Respondent. Plaintiff/Respondent•s counsel 
was then ordered to prepare Findings of Fact, Conclusions 
of Law and the Judgment and submit them to opposing counsel 
for approval as to form. Fifteen days later Plaintiff/Res-
pondent's counsel had not prepared Findings of Fact .and 
Conclusions of Law and in a letter dated August 15, 1984, 
asked that Defendants/Appellants' counsel cooperate in 
presenting a Partial Judgment and Order to Judge Conder 
so that his clients could immediately take over possession 
of the subject property. A copy of said letter is hereto 
attached as Exhibit "A" and by reference made a part hereof. 
Counsel did, in fact, submit the Partial Judgment and Order 
to Judge Conder which was then signed by the Judge and 
filed on August 20, 1984. 
On the 20th day of September, 1984, Defendants/Appel-
lants filed their Notice of Appeal and filed their 
Designation of Record on Appeal on or about the 26th day 
of September, 1984. 
On September 20, 1984, the lower court held a hearing 
to determine the issues left unattended by the Partial 
Judgment and Order. On the 10th day of October, 1984, 
the court executed a Corrected Findings of Fact and Conclu-
sions of Law and Corrected Judgment. 
-2-
LAW 
PLAINTIFF/RESPONDENT'S MOTION FOR SUMMARY 
DISPOSITION IS UNTIMELY AND, THEREFORE, MUST 
BE DISMISSED. 
Rule 7 3B of the UTAH RULES OF CIVIL PROCEDURE provide 
as follows: 
"(a) Within ten days after the docketing 
statement is filed, a party may move: 
"(1) To dismiss the appeal on the basis that 
the appeal is not within the jurisdiction of 
the court; or 
"(2) To affirm the order or judgment appealed 
from on the basis that the grounds of appeal are 
so unsubstantial as not to merit further proceedings 
and consideration by the court; or 
"(3) To reverse the order or judgment appealed 
from on the basis that manifest error is present. 
The docketing statement was filed more than three weeks 
prior to filing of the Motion for Summary Disposition, 
therefore, the court has assumed jurisdiction and should 
deny Plaintiff/Respondent•s Motion. 
DEFENDANTS/APPELLANTS TIMELY FILED THEIR 
NOTICE OF APPEAL. 
There is no question that 78-36-11 UTAH CODE ANN. 
(1953, as amended) requires that an appeal from an unlawful 
detainer judgment be taken within ten days, however, in 
this particular case the Partial Judgment and Order from 
which the appeal was taken simply found that the Plaintiff/-
-3-
x
 P9" 
Respondent's title was superior to that of the Defendants/-
Appellants and provided for restitution of the premises. 
Subsequently, a Corrected Judgment was entered, however, 
and as relates to that Corrected Judgment the appeal would 
have been timely filed. 
CONCLUSION 
Based on the foregoing it is respectfully submitted 
that the Notice of Appeal was timely taken and the Motion 
for Summary Disposition should be denied. In the alterna-
tive, Defendants/Appellants are entitled to file a Notice 
of Appeal as relates to the Corrected Judgment. 
DATED this 7th day of November, 1984. 
m 's-j< 
>?OHN C. GREEN 
Attorney for Defendants/ 
Appellants 
:ERTIFICATE OF MAILING 
I hereby certify that I mailed a copy of the foregoing 
Memorandum in Opposition to Plaintiff/Respondent • s Motion 
for Summary Disposition to Carl E. Malouf, Malouf Law 
Offices, Attorneys for Plaintiff/Respondent, at 150 East 
200 North #D, Logan, Utah 843,21, posta/je prepaid, on this 
7th day of November, 1984. C^ / *_ /X xe 
L--' 
W RiO o 
SUPREME COURT OF UTAH 
STATE OF UTAH 
SALT LAKE CITY, UTAH 
OFFICE OF THE CLERK 
November 13. 1984 
Pearl E. Malouf, Esq. 
Malouf Law Offices 
150 East 200 North. #D 
Logan. Utah 84321 
i_ j 
Pat Billis. Mike Billis. Richard 
Goodhand. Main Street Tire. Inc., 
Radial Tire Mart. Roy Henderson, 
and Janis Henderson and all other 
persons claiming by, through or 
under any named defendant. 
Defendants and Appellants, 
v. 
Wholesale Tire Distributors. Inc.. 
a Utah corporation. 
Plaintiff and Respondent. 
No 20209.. 
This day ...Respondent.!.&. mo.ti.on. .£Qr....suinmaxy...dls.po.s.i.t.ion...of....t.h.is. -mattex.. i s 
h e r e b y d e n i e d . 
Geoffrey J. Butler, Clerk 
f-n a 
Carl E. Malouf/cl 
MALOUF LAW OFFICES 
Attorneys for Plaintiff 
150 East 200 North ifD 
Logan, Utah 84321 
Telephone: 752-9380 
SUPREME COURT OF THE STATE OF UTAH 
PAT BILLIS, MIKE BILLIS, 
RICHARD GOODHAND, MAIir^ 
STREET TIfe£; INC., RADIAL 
TIRE MART, ROY HENDERSON, 
AND JANIS HENDERSON AND 
ALL OTHER PERSONS CLAIMING 
bY, THROUGH OR UNDER ANY 
NAMED DEFENDANT, 
Defendants and Appellants MOTION FOR 
SUMMARY DISPOSITION 
(RE SUBMITTED) 
vs. Rule 73B 
WHOLESALE TIRE DISTRIBUTORS, 
INC., a Utah corporation, 
Plaintiff and Respondent No. 20209 
1. Respondent re submits its denied Motion for 
Summary Disposition. Its reason for re submission is that 
the Appellants have again Appealed, this time the appeal is 
of the later filed Corrected Judgment. 
2a. Review of the file will reveal Respondent's original 
Motion for Summary Disposition under Rule 73B was filed upon 
the belief the Supreme Court lacked jurisdiction because 
Appellant's time to appeal expired 10 days following entry 
of the Partial Judgment and Order on August 20, 1984. 
Respondent cited 78-36-11 UCA 1953 respecting unlawful 
detainer appeals as authority. That motion was denied 
November 13, 1984. 
2b. On October 10, 1984 the District Court entered its 
Corrected Judgment. Then on or after November 8, 1984 
Defendants/Appellants, filed Notice of Appeal of that Corrected 
Judgment, together with their Designation of Record on 
Appeal and Certificate Re Filing of Bond on Appeal. 
U 
I) F-Q 
3. Respondents believe that 78-36-11 UCA allowing 10 
days to appeal is controlling. More than 10 days (28 days) 
lapsed before Defendant/Appellants filed Notice of Appeal of 
the Corrected Judgment. 
4. In support hereof Respondent incorporates the 
prior motion and its attached memorandum. 
WHEREFORE, Respondent respectfully requests under 
provisions of 73B (a)(1) and 73B(e) that the appeals be 
dismissed for lack of jurisdiction. 
DATED this 16th day of November, 1984. 
Carl 4:. Malouf' i 
Attorney for Respondent/Plaintiff 
CERTIFICATE OF MAILING 
I hereby certify that on the \^ p day of November, 
1984, I mailed a true and correct copy of the foregoing to 
John C. Green, Esq. at CONTRO-MANES, GREEN, WARR & SHAND, 
311 South State, Suite 280, Salt Lake City, UT 84111 by 
depositing said copy in the U.S. mail postage prepaid. 
^\lAl\Q ^& AlAJ 
Secretary 
^ ^ 
F-/3 // 
JOHN C. GREEN 
Cotro-Manes, War 
Attorneys for Def 
311 South State, Suite 280 
Salt Lake City, Utah 84111-2377 
(801) 531-1300 
lants 
SUPREME COURT OF THE STATE OF UTAH 
PAT BILLIS, MIKE BILLIS, 
RICHARD GOODHAND, MAIN 
STREET TIRE, INC., RADIAL 
TIRE MART, ROY HENDERSON, and 
JANIS HENDERSON and all other 
persons claiming by, through 
or under any named defendant, 
Defendants and Appellants 
vs 
WHOLESALE TIRE DISTRIBUTORS, 
INC., a Utah corporation, 
Plaintiff and Respondent. 
Case No. 20209 
STATEMENT IN OPPOSITION 
TO PLAINTIFF AND 
RESPONDENT'S MOTION FOR 
SUMMARY DISPOSITION 
(RESUBMITTED) 
COMES NOW Defendants and Appellants above named, by 
and through their attorney of record, John C. Green, and 
herewith states that they will rely on the Memorandum in 
Opposition to Plaintiff and Respondent's Motion for Summary 
Disposition heretofor filed in the above-entitled action 
on the 7th day of November, 1984. 
DATED this 29th day of November, 1,984. 
,1 n' /r^DT?T?xi JOHN C'. 'GREEN 
A t t o r n e y f o r D e f e n d a n t s / 
A p p e l l a n t s 
o p/4 /» 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a copy of the foregoing 
Statement in Opposition to Plaintiff/Respondentfs Motion 
for Summary Disposition (Resubmitted) to Carl E. Malouf, 
Malouf Law Offices, Attorneys for Plaintiff/Respondent, 
at 150 East 200 North #D, Logan, Qtah^84321, postage prepaid, 
on this 29th day of November, 1^84 
l,F-&" 
SUPREME COURT OF UTAH /£> » -~\ 
STATE OF UTAH {';'» MALOUF, ^i 
SALT LAKE CITY. UTAH ^ ^ * / 
January 30. 1984 N & ^ / r . M ^ 
OFFICE OF THE CLERK 
Carl E. Malouf. Esq. 
Malouf Lav Offices 
ISO East 200 North, #D 
Logan, Utah 84321 
Pat Billis. Mike Billis, Richard Qoodhand. 
Main Street Tire. Inc.. Radial Tire Mart. 
Roy Henderson, and Janis Henderson and all 
other persons claiming by. through or under 
any named defendant. 
Defendants and Appellants. 
v. No. 20209 
Wholesale Tire Distributors. Inc.. a Utah 
corporation. 
Plaintiff and Respondent. 
This day. Respondent's motion to dismiss is denied with respect to 
case no. 20209 and granted with respect to 20324. Appellant's notice 
of appeal filed September 20. 1984 was filed on the same day as the 
bench ruling on appellant's objections to the judgment, and is deemed 
timely under Rule 4(C) Utah Rules Appellant Procedure. Case no. 20324 
is dismissed as it is superfluous. Respondent's motion to consolidate 
the two cases is accordingly denied. 
Geoffrey J. Butler. Clerk 
"Hb,f 
1. Trust Peed on Property 
2. CO-Sign on all Checks. 
3. Verify Inventory, Sales and Deposits Daily. 
4. Pay daily for any decrease in our Inventory. 
5. Trade overstock merchandise for nre-sold merchandise. 
6. Pay: 
2/7/83 
2/12/83 
2/20/83 
3/1/83 
3/10/83 
3/20/83 
RODEAJDum l £ 
Evh. 'b i f O" 
/ / 
